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Court oi Ai^)eak the District of' Columbia 


No. 4934. 

I 

Howe P. Cochran, Appellant, I 

I 

I 

vs. 

I 

James Couzens. ! 

i 

i 

a Supreme Court of the District of Columbia. 

At Law. 

I 

No. 75511. 

I 

Howe P. Cochran, Plaintiff, i 

i 

vs. I 

James Couzens, Defendant. ! 

i 

United States of America, I 

District of Columbia, ss: ! 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of WashingtOjii, in said Dis¬ 
trict at the time hereinafter mentioned, the fallowing papers 
were filed and proceedings had, in the abovej-entitled cause, 
to wit: 

I 

i 

1 Declaration. 

I 

Filed June 4,1928. 

In the Supreme Court of the District of Columbia. 

! 

Law. No. 75511. 

I 

I 

Howe P. Cochran, Plaintiff,! 

I 

vs. I 

James Couzens, Defendant.! 

! 

The plaintiff, Howe P. Cochran, sues I the defendant, 
James Couzens, for that, heretofore, on, tb wit, the 12th 

l-4934a I 

1 

I 

i 

j 

i 

I 
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day of April A. D. 1928, and for a long time prior thereto 
the plaintiff was and now is a resident of the County of 
Montgomery, State of Maryland, and at all times herein¬ 
after mentioned was and now is a tax consultant engaged in 
the practice of his said profession in the District of Colum¬ 
bia and elsewhere and on the day and year aforesaid and 
for a long time prior thereto the defendant was and now is 
a United States Senator from the State of Michigan in at- 
tendance upon the meetings of the first session of the Seven¬ 
tieth Congress of the United States. 

Whereas, on the day and year aforesaid the plaintiff was 
and always theretofore had been a good, true, lawful and 
honest citizen and ethical practitioner of his said profession 
and as such had always behaved and conducted himself and, 
until the committing of the several grievances by the de¬ 
fendant as hereinafter mentioned, was always reputed, es¬ 
teemed and accepted by all of his friends, neighbors, clients 
and others to be a person of good name, fame and credit 
and to be an ethical practitioner of his said profession; and 

WTiereas, the plaintiff for many years prior to the com¬ 
mitting of the several grievances by the defendant as 
2 hereinafter mentioned had devoted his time and ef¬ 
forts to advising his clients in respect to matters of 
taxation by the Federal Government and to representing 
his said clients in these said matters before the Treasury 
Department of the United States, its officers and Boards; 
and 

"Whereas, on the day and year aforesaid and for a long 
time prior to the committing of the several grievances by 
the defendant as hereinafter mentioned, it was unethical in 
the practice of the said profession for a practitioner en¬ 
gaged therein to solicit clients and/or to solicit any cases 
involving these said matters of taxation by the Federal 
Government and proof of such solicitation by such practi¬ 
tioner constituted a cause for his disbarment from practice 
before the said Treasury Department of the United States, 
its officers and Boards; and 

Whereas the plaintiff has always behaved and conducted 
himself in both his professional and private life with hon¬ 
esty, integrity and credit and in accordance with the ethics 
of his said profession and was not in any way dishonest, 
corrupt, fraudulent or unethical nor was he ever guilty of 
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I 

I 

dishonest, corrupt, fraudulent, collusive, illegal and/or un¬ 
ethical conduct in the practice of his said profession and/or 
in his private life, nor had it ever been supposed, suspected 
or charged that he, the plaintiff, was in any jway dishonest, 
corrupt, fraudulent or unethical or was evejr guilty of dis¬ 
honest, corrupt, fraudulent, collusive, illegal or unethical 
conduct in the practice of his said profession and/or in his 
private life; and 

Whereas on, to wit, the year 1919 the defendant was and 
for a long time prior thereto had been the dwner of a por¬ 
tion of the capital stock of the Ford Motor Company, 
3 a corporation of the State of Michigan, and during 
the said year 1919 sold his holdings therein and on, 
to wit, the 12th day of March 1920 the said 'defendant filed 
an income tax return with the Bureau of Internal Revenue 
of the Treasury Department of the United States charging 
himself with a certain profit accruing fronj the said sale; 

and I 

Whereas, prior to the said sale a valuation as of March 
1, 1913 had been placed upon the said stock by the then 
Commissioner of Internal Revenue of the| Treasury De¬ 
partment of the United States, Daniel C. Roper, upon which 
said valuation the said profit had been comI>uted; and 
Whereas on, to wit, the 12th day of Marchl 1925, the Com¬ 
missioner of Internal Revenue of the Treasury Depart¬ 
ment of the United States, Honorable DJ H. Blair, as¬ 
sessed the defendant and other holders of| the said stock 
who sold their holdings in the said company ^during the said 
year of 1919 an additional tax liability based upon a valu¬ 
ation of the said stock as of March 1, 19131 different from 
and less than the said valuation afiSxed as aforesaid by the 
said Commissioner Roper, said additional tax liability ap¬ 
proximating the sum of thirty millions Of dollars; and 
Whereas, the defendant and other holders of the said 
stock upon whom the said assessments were made protested 
the said assessments and prosecuted an appeal before the 
United States Board of Tax Appeals; and i 
Whereas on, to wit, the 13th day of January 1927, the 
hearings before the said United States Bo^rd of Tax Ap¬ 
peals were commenced in the city of Detroit,! State of Michi¬ 
gan ; and 
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Whereas on, to wit, the 13th day of January 1927, the 
plaintiff consulted with the defendant with respect to the 
said tax assessments in the city of Washington, District 
of Columbia, at the special instance and request of one 
William N. Wood, a member of the Bar of the Supreme 
Court of the District of Columbia and a social ac- 
4 quaintance of a member of the defendant’s family, 
the said William N. Wood having been specially re¬ 
quested by the defendant to consult with him with refer¬ 
ence to the said tax assessments; 

Whereby and by reason of the premises, the plaintiff, 
before the committing by the defendant of the several 
grievances hereinafter mentioned had deservedly obtained 
the good opinion and credit of all of his neighbors, friends, 
clients and other good and worthy persons to whom he 
was known personally or by reputation with respect to his 
honesty, integrity, credit and ethical practices. 

Yet the defendant on the day and year aforesaid and in 
the chamber of the Senate of the United States in the City 
of Washington, District of Columbia, well knowing the 
premises but greatly envying the happy state and condi¬ 
tion of the plaintiff and contriving and maliciously intend¬ 
ing to bring him, the plaintiff, into public scandal, infamy 
and disgrace and to injure him, the plaintiff, in his good 
name, fame and credit and to injure him, the plaintiff, in 
his respect of his said profession and vocation and to cause 
it to be suspected and believed that he, the plaintiff, was 
dishonest, corrupt, fraudulent and unethical and to cause 
it to be suspected and believed that he, the plaintiff, had 
been guilty of dishonest, corrupt, fraudulent, collusive, ille¬ 
gal and unethical conduct in the practise of his said pro¬ 
fession and/or in his private life, and to vex, harass, op¬ 
press, impoverish and wholly ruin the plaintiff in his said 
profession and vocation, the defendant did, at the time and 
place aforesaid, in the presence and hearing of divers other 
Senators of the,United States and of divers other persons 
then and there being, unofficially and not in the discharge 
of his official duties as a Senator of the United States 
5 from the State of Michigan and of and concerning a 
suoject not then and there pertinent or relevant to 
any matter under inquiry by the said Senate of the United 
States, maliciously, wilfully, falsely and wrongfully speak, 


o 


HOWE P. COCHRAN VS. JAMES COUCTNS. 

publish and declare of and concerning the plaintiff and of 
and concerning the conduct of the plaintiff in his said pro¬ 
fession and vocation, the follovdng false, scandalous, mali¬ 
cious and defamatorj" slander to wit: i 

I 

j 

“The information that I secured was toithe effect that 
he (meaning the plaintiff) was quite well | known around 
Washington as being one of the men who hnew the inside 
tax game, and that he was a close friend of Paul Cain, of 
the Internal Revenue Bureau (meaning the Internal Rev¬ 
enue Bureau of the Treasurv Department! of the United 
States). This information was sufficient for me to dis¬ 
pose of Mr. Cochran (meaning the plaintiff); and my Secre¬ 
tary telephoned him about 5 o’clock that Ij was not inter¬ 
ested further in the matter.” I 

I 

! 

(meaning thereby that the plaintiff, Howe iP. Cochran, in 
the practise of his said profession, was guilfy of dishonest, 
corrupt, fraudulent, collusive, illegal and | unethical con¬ 
duct and relations with an employee of th^ Internal Rev¬ 
enue Bureau of the Treasury Department | of the United 
States.) I 

i 

“Mr. Cochran, (meaning the plaintiff),; however, per¬ 
sisted and he came to my office on the follotving day about 
10 o’clock and during a conversation I askdd him what in¬ 
terest Paul Cain (meaning the same Paul Cdin hereinbefore 
mentioned) had in the case. Remember that at that time 
we had not had access to the 1922 file, and |I did not know 
that Mr. Cain (meaning the same Paul Cain hereinbefore 
mentioned) was in 1922 assistant head of the Special Audit 
Division (meaning a division of the Internal Revenue Bu¬ 
reau of the Treasury Department of the United States) 
and had written a long opinion affirming the original 
6 valuation made by Commissioner Roper (meaning 
the valuation placed by Commissioner Roper of the 
Internal Revenue Bureau of the Treasury'Department of 
the United States upon the stock of the Fojrd Motor Com¬ 
pany) Mr. Cochran (meaning the plaintiff)!, when I asked 
him what interest Mr. Cain (meaning the shme Paul Cane 
hereinbefore mentioned) had in the case, admitted that he 
had conferred with Mr. Cain (meaning the ^ame Paul Cain 
hereinbefore mentioned) about his—Mr. Cochran’s (mean¬ 
ing the plaintiff) proposition to me (meaning an offer by 
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the plaintiff to the defendant to advise the defendant with 
reference to an alleged tax liability of the defendant grow¬ 
ing out of the sale of the Ford Motor Company stock, a 
portion of which was owned by the defendant, in June 
1919). He (meaning the plaintiff) said that he (meaning 
the plaintiff) had known Mr. Cain (meaning the same Paul 
Cain hereinbefore mentioned) from the days when they 
(meaning the plaintiff and the said Paul Cain) had worked 
together in the Bureau and that never had Mr. Cain (mean¬ 
ing the said Paul Cain) given him (meaning the plaintiff) 
any information or helped him (meaning the plaintiff) in 
any of his (meaning the plaintiff) cases. I then dismissed 
Mr. Cochran (meaning the plaintiff)’’ 

(meaning thereby that the plaintiff, Howe P. Cochran, in 
the practise of his said profession, was guilty of dishonest, 
corrupt, fraudulent, collusive, illegal and unethical conduct 
and relations with an employee of the Internal Revenue 
Bureau of the Treasury Department of the United States). 

“Under date bf January 17, 1927, I worte Mr. Blair, 
Commissioner of Internal Revenue, (meaning the Honor¬ 
able D. H. Blairi Commissioner of Internal Revenue of the 
Treasury Department of the United States) and pointed 
out to him (meaning the same Hon. D. H. Blair here- 
7 inbefore mentioned) that Mr. Cochran (meaning the 
plaintiff)'had come to my office to solicit tax busi¬ 
ness, that he (meaning the plaintiff) had admitted having 
talked to Mr. Cain (meaning the same Paul Cain herein¬ 
before mentioned) and I thought it w^as my duty to sub¬ 
mit the matter to him (meaning the said Hon. D. H. Blair), 
because one of the rules of the Treasury Department under 
which tax experts (meaning the plaintiff and other tax con¬ 
sultants) are supposed to be disbarred from practice be¬ 
fore the departments (meaning the Treasury Department 
of the United States, its officers and Boards) is for the 
solicitation of tax business,” 

I 

(meaning thereby that the plaintiff Howe P. Cochran, in 
the practice of his said profession, w^as guilty of dishonest, 
corrupt, fraudulent, collusive, illegal and unethical conduct 
and relations wdth an employee of the Internal Revenue 
Bureau of the Treasury Department of the United States 
and that the plaintiff, Howe P. Cochran, had solicited the 


HOWE P. COCHRAN VS. JAMES COU^NS. 7 

i 

tax business of the defendant in violation | of the regula¬ 
tions of the Treasury Department of the Uiiited States, its 
officers and Boards, that the plaintiff Howe f. Cochran was 
guilty of unethical and illegal conduct in |:he practice of 
his said profession and that the plaintiff, Hpwe P. Cochran, 
because of such soliciting of the tax business of the defend¬ 
ant, should be disbarred from practice before the Treasury 
Department of the United States, its officers and Boards). 

I 

desire to emphasize at this point wh$t I consider a 
perfectly logical conclusion—that Cochran! (meaning the 
plaintiff) knew of this 1922 file which contained Mr. Cains 
(meaning an employee of the Internal Eevenue Bureau of 
the Treasury Department of the United States) Mr. Mape’s 
(meaning the Honorable Carl Mapes, Soliejitor of the In¬ 
ternal Revenue Bureau of the Treasury Depart- 
8 ment of the United States) and | Commissioner 
Blair’s (meaning the said Honorable D. H. Blair) 
approval of the Roper valuation (meaning the said original 
valuation placed by Commissioner Roper I upon the said 
stock of the Ford Motor Company). No pne else, that I 
know of, outside of the Treasury Departmeiit (meaning the 
Treasury Department of the United States) knew of this 
file. It is apparent that this information (nieaning the con¬ 
tents of the 1922 file of the Internal Revenue Bureau of 
the Treasury Department of the United Siates, the prop¬ 
erty of the United States) was to be delivered to me if I 
would arrange to pay 5 percent on some tl^irty million of 
assessments (meaning a tax liability of | approximately 
thirty millions of dollars assessed by thej United States 
upon the defendant and others growing out lof the said sale 
of the Ford Motor Company stock in June 1919) made 
against my associates and myself. In otter words, this 
former clerk (meaning the plaintiff) who | had inside in¬ 
formation of the bureau (meaning that the plaintiff was 
unethically, illegally, dishonestly, collusivel;|r and corruptly 
possessed of information the property of the United States, 
contained within the files of the Bureau of Internal Rev¬ 
enue of the Treasury Department of the United States) 
was to obtain a fee of about $1,500,000 folr his (meaning 
the plaintiff’s) services. For a moment I refer back to the 
efforts of our counsel to secure this file (meaning the said 
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1922 file of the Bureau of Internal Eevenue of the Treas¬ 
ury Department of the United States) which had not been 
secured at the time of Mr. Cochran’s (meaning the plain¬ 
tiff’s) proposition' (meaning the said offer of the plaintiff 
to advise the defendant as aforesaid). Paul Cain (mean¬ 
ing the said Paul Cain hereinbefore mentioned) is now a 
member of the special advisory committee within the 
9 Bureau (meaning the Bureau of Internal Eevenue of 
the Treasury Department of the United States) 
which is passing upon cases brought before it (rueaning the 
said Bureau),” 

The defendant thereby meaning and intending to convey 
and actually conveying and being by the other Senators 
of the United States and divers other persons then and 
there present and listening to the defendant understood to 
mean, state, imply, charge and insinuate that the plaintiff 
was corrupt, dishonest, fraudulent, unethical and had been 
guilty of hishonest, corrupt, fraudulent, collusive, illegal 
and unethical conduct in the practice of his said profession 
and/or in his private life. 

By means of the committing of which grievances by the 
defendant as aforesaid the plaintiff has been and is greatly 
injured in his good name, fame and credit and has been and 
is greatly injured in the practice of his said profession and 
has been brought into public scandal, infamy and disgrace 
and has been held up to public ridicule, hatred and contempt 
with and among all of his friends, clients, neighbors and 
other persons in the District of Columbia and elsewhere 
in so much that divers other such persons to whom the 
honesty, integrity, credit and ethical conduct of the plain¬ 
tiff in the practice of his said profession and in his private 
life were unknown have, on account of the committing of 
the said several grievances by the defendant from thence 
hitherto suspected and believed and still do suspect and be¬ 
lieve the plaintiff to have been and to be dishonest, corrupt, 
fraudulent, unethical in his private life and to have been 
and to be guilty' of dishonest, corrupt, fraudulent, collusive, 
illegal and unethical conduct in the practice of his said pro¬ 
fession, all to the great damage of the plaintiff in the sum 
of five hundred thousand dollars, 
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10 Wherefore, plaintiff brings this shit and claims of 
the defendant the sum of five hundred thousand dol¬ 
lars ($500,000.00) besides costs. i 

WILTON J. LAMBfiRT, 

R. H. YEATMAN, ; 

GEORGE D. HORNING, Jb., 

Attorneys\for Plaintiff, 

Motion to Quash Summons and Service, 

Filed June 25,1928. ; 


* 


I * 


Now comes the defendant herein, Jam^s Couzens, by 
Joseph E. Davies, Franklin D. Jones, an^ Raymond N. 
Beebe, his attorneys, and entering a special | appearance for 
the purpose of this motion and for no other purpose what¬ 
ever, moves the court to quash the summofis issued in this 
case and the service thereof on the following grounds: 

(1) The summons served on the defendant is not in the 
statutory form prescribed by Section 1536,1 of the Code of 
Law for the District of Columbia, in that it | does not desig¬ 
nate the defendant by name in the space specifically pro¬ 
vided by said statutory form for such purpose. 

(2) The summons was issued and served! on the defend¬ 
ant on Monday, June 4th, 1928, whereas t|ie first Session 
of the Seventieth Congress of the United States adjourned 
on Tuesday, May 29th, 1928, (of which fact defendant prays 
the court to take judicial notice) and the defendant as 
alleged is a United States Senator, who was in attendance 
upon the meetings of the first Session of; the Seventieth 
Congress of the United States, and the summons and serv¬ 
ice thereof is invalid and of no legal etfect ‘whatsoever be¬ 
cause in violation of Article 1, Section 6, Clause 1, 

11 of the Constitution of the United Staites, w’hich pro¬ 
vides that Senators and Representatives of the United 
States ‘ ‘ shall in all cases except Treason Felpny and Breach 
of the Peace, be privileged from Arrest during their At¬ 
tendance at the Session of their respective Houses, and in 
going to and returning from the same. ’ ’ i 

(3) The alleged slanderous words set forth in plaintiff’s 
declaration were the exact words spoken oh the 12th day 
of April, A. D. 1928, in the Senate of the United States,— 
the date and place aUeged by the declaration^ by the defend- 
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ant as a United States Senator in a speech in the Senate of 
the United States, as appears in the Congressional Kecord 
of the 12’th of April, A. D. 1928, pp. 6510 to 6517, and more 
particularly on pp. 6516 and 6517 (of which defendant 
prays the court to take judicial notice and attaches officially 
printed copy hereto for the convenience of the Court); and 
the said words specifically set forth in plaintiff’s declara¬ 
tion were not spoken by the defendant at any other time 
or place, as appears from the affidavit of the defendant at¬ 
tached hereto; and the said summons and service thereof, 
is invalid and of no legal effect whatsoever because in vio¬ 
lation of Article 1, Section 6, Clause 1, of the Constitution 
of the United States, which provides that ‘‘for any Speech 
or Debate in either House, they (Senators and Eepresenta- 
tives) shall not be questioned in any other place.” 

JOSEPH E. DAVIES, 
FRANKLIN D. JONES, 
RAYMOND N. BEEBE, 

402 Smith Building^ Washington, D. C., 
Attorneys for Defendant, Appear¬ 
ing Specially for the Purpose of this 
Motion and for no Other Purpose, 

12 CLARENCE E. WILCOX, 

ARTHUR J. LACY, 

Buhl Building, Detroit, Michigcm, of 
Counsel, Specially for This Motion 
cmd for no Other Purpose, 

Wilton J. Lambert, 

R. H. Yeatman, 

George D. Horning, Jr., 

Munsey Building, Washington, D. C., 

Attorneys for Plaintiff: 

Please take notice that the foregoing motion will be for 
hearing on the first motion day occurring next after the 
service of this notice upon you 

1 JOSEPH E. DAVIES, 

FRANKLIN D. JONES, 
RAYMOND N. BEEBE, 

402 Smith Building, Washington, D, C,, 
Attorneys for Defendant Appearing 
Specially for the Purpose of This 
■Motion cmd for na Other Purpose^ 
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Service acknowledged this 25th daj’’ of June, 1928. 
WILTON J. LAMBERT, 

R. H. YEATMAN, 

GEO. D. HORNING, Jr., 

Attorneys for Plaintiff. | 

13 Memorandum, i 

i 

October 12, 1928.—Motion to quash service of process 
overruled with leave to plead in ten days. I 


Motion to Make Declaration Definite and 


Certain, 


Filed October 22, 1928. ! 

• # • * • *1 • 

Now conoies the defendant herein James Couzens by Jos¬ 
eph E. Davies, Franklin D. Jones and Rayniond N. Beebe, 
his attorneys, appearing specially for the purpose of this 
Motion only, and in order that the defendant may be defi¬ 
nitely apprised of the nature of the plaintife’s claim and 
that he may be enabled to determine wdietheri or not he may 
plead to the jurisdiction of this Court over! his person or 
over the subject matter, moves this Honorable Court for 
its order requiring said plaintiff to make his declaration 
more definite and certain in the following particulars. 

First. That the plaintiff be required to State with cer¬ 
tainty and definiteness the facts upon which he bases the 
legal conclusion alleged in plaintiff’s declaration in the first 
paragraph of page 5 of said declaration that the alleged 
utterances complained of were made ‘‘uno^cially and not 
in the discharge of his official duties as a ISenator of the 
United States from the State of Michigan. 

Second. That the defendant be required to allege in 
definite and certain language to whom the alleged words 
were uttered. i 

Third. That the defendant be required to allege in defi¬ 
nite and certain language whether the words alleged 
14 and complained of by the plaintiff Vere spoken by 
the defendant in and as a part of a public speech, de¬ 
livered by the defendant in the course of ah address to the 
Senate in the chamber of the Senate of the United States 
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before the assembled Senate during its regular session of 
April 12, 1928. 


JOSEPH E. DAVIES, 
FRANKLIN D. JONES, 


RAYMOND N. BEEBE, 

402 Smith Building^ Washington^ D, C., 
Attorneys for Defendant, appearing 
specially for this motion, 

CLARENCE E. WILCOX, 
ARTHUR J. LACY, 

Buhl Building, Detroit, Michigan, of 
Counsel, appearing specially for this 
motion. 


Wilton J. Lambert, 

R. H. Yeatman, 

George D. Horning, Jr., 

Munsey Building, Washington, D. C., 

Attorneys for Plaintiff: 

Please take notice that the foregoing motion will be for 
hearing on the first motion day occurring next after the 
service of this, notice upon you. 

JOSEPH E. DAVIES, 

FRANKLIN D. JONES, 

' RAYMOND N. BEEBE, 

402 Smith Building, Washington, D. C., 

Attorneys for Defendant. 

Service acknowledged this 22nd day of October, 1928. 
WILTON J. LAMBERT, 

R. H. YEATMAN, 

GEORGE D. HORNING, Jr., 

Attorneys for Plamtiff. 

C. R. B. 


15 Memorandum. 

October 26, 1928.—Motion to require plaintiff to make 
Declaration more definite and certain granted to a certain 
extent. 
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! 

Answer to Motion to Make More Specific knd Certain. 

Filed October 29, 1928. | 

I I 

Comes now the plaintiff, by his attorneys, knd, in accord¬ 
ance with the order passed herein on the 2$th day of Oc¬ 
tober, 1928, says that the words complained bf were uttered 
by the defendant in the course of a speech :but not in the 
course of a debate on the floor of the Senate. | 

WILTON J. LiMBERT. 

R. H. YEATMAN. 

GEORGE D. HORNING, Jr. 

I 

Motion to Dismiss for Want of Jurisdiction. 

Filed November 2, 1928. 

I# * 

i 

Now comes the defendant herein, James (pouzens, by his 
attorneys Joseph E. Davies, Franklin D. Jbnes, and Ray¬ 
mond N. Beebe, and savs: 

7 I 

That it appears on the face of the declaration and the 
answer to motion to make more specific andj certain filed in 
this cause that this case does not really afid substantially 
involve a dispute or controversy properly within the juris¬ 
diction of this court, and that the court has! no jurisdiction 
over the person of the defendant, in!that the words 
16 complained of were uttered in the cokrse of a speech 
on the floor of the United States Senate by the de¬ 
fendant who was at the time of utterance k United States 
Senator from the State of Michigan, and Article 1, Section 
6, Clause 1 of the Constitution of the United States pro¬ 
vides that “for any Speech or Debate in either House they 
(Senators and Representatives) shall not be questioned in 
any other place. 


I 

i 

I 
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Wherefore defendant prays thr.t the declaration be dis¬ 
missed and that he have judgment for costs. 

JOSEPH E. DAVIES, 

FEANKLIN D. JONES^ 

RAYMOND N. BEEBE, 

402 Smith Building^ Washington^ D. C., 

Attorneys for Deferidant. 
CLARENCE E. WILCOX, 

ARTHUR J. LACY, 

Buhl Buildingf Detroit, Michigan, 
i Of Counsel. 

Wilton J. Lambert, 

R. H. Yeatman, 

George D. Horning, Jr., 

Munsey Building, Washington, D. C., 

Attorneys for Plaintiff: 

Please take notice that the foregoing motion will be for 
hearing on the first motion day occurring next after the 
service of this notice upon you. 

JOSEPH E. DAVIES, 

FRANKLIN D. JONES, 
RAYMOND N. BEEBE, 

402 Smith Building^ Washington, D. C., 
i Attorneys for Defendant. 

Service acknowledged this 2nd day of November, 1928. 
WILTON J. LAMBERT, 

R. H. YEATMAN, 

GEORGE D. HORNING, Jr., 

C. R. B., 

Attorneys for Plaintiff. 

17 Opinion. 

Filed February 1,1929. 

****»«• 

Heard upon a motion to dismiss the case for want of 
jurisdiction. The declaration is in slander and complains 
of certain words uttered by the defendant concerning the 
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plaintiff. The declaration shows that the defendant at the 
time in question was a Senator of the United States and 
uttered the words as part of a speech on the floor of the 
Senate, but states that the words were spokpn unofficially. 
The declaration contains the other usual averments in ac¬ 
tions for slander. I 

The Constitution of the United States declares that: 
‘‘This Constitution * * * shall be the | supreme Law 
of the Land. ’ ’ Art. VI. The same section d^lares that all 
Judges, even of State Courts, are bound thereby, id. In 
Art. I, Sec. 6, of the same Constitution it ii declared that 
“for any Speech or Debate in either Hoiise, they (the 
Senators and Eepresentatives) shall not be questioned in 
any other Place.The present action atiempts in this 
court to question a Senator for a speech jin the Senate. 
The declaration so states. A speech includes every word 
in the speech. The attempt here is to question a Senator 
for words uttered in a speech in the Senate.! “In a speech 
in the Senate means a speech made in the iSenate, during 
a session of the Senate. A speech by a Senator in the Sen¬ 
ate means a speech by the Senator as a Senator, nothing 
to the contrary being stated. The declaration states, how¬ 
ever, that the words were spoken unofficially. How could 
they be spoken unofficially if they were spoken by a Sen¬ 
ator in the Senate in a speech to the Senate at a regular 
session thereof? The Constitution says nothing about “un¬ 
officially.’^ To say that a Senator in la speech to the 
18 Senate at a regular session thereof is not speaking 
officially is to say that a court, or a ijury under the 
instructions of the court, is to determine when the words are 
spoken officially and vrhen they are not. No facts are al¬ 
leged as the basis for the averment that the hvords were not 
spoken officially. If it is for the court to determine whether 
they were spoken officially, it has no facts u^ion which to de¬ 
termine the question. The pleader cannot determine the 
question in his own mind and keep the facts ijo himself. The 
declaration seeks t^.avoid the effect of the statement that the 
words complained* of were used in a speech to the Senate 
in the Senate Chamber by averring not only that the words 
were spoken “unofficially and not in the discharge of his 
official duties as a Senator,” but that they were spoken 
“of and concerning a subject not then andithere pertinent 
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or relevant to any matter under inquiry by the said Sen-, 
ate/’ As already stated in this opinion, it is believed that 
if the words were spoken by a Senator in a speech to the 
Senate at a regular session thereof they were necessarily 
spoken officially, and the words ‘‘not in the discharge of 
his official duties as a Senator,” add nothing to the word 
“unofficially.” The averment that the words were spoken 
“of and concerning a subject not then and there pertinent 
or relevant to any matter under inquiry by the said Senate” 
are not broad enough to show that they were not pertinent 
to any matter then under consideration by the Senate, nor 
that they were not pertinent to any matter then before the 
Senate in some other way than by an inquiry. But passing 
over the restriction involved in the word “inquiry” the 
question arises whether the Constitution leaves it to some 
one other than the Senate to determine in some other place 
whether the words used were pertinent ? If so, then it meant 
that the Senator might be questioned in another place as to 
whether the words were pertinent. No such excep- 
19 tion is to be found in the words of the Constitution. 

They simply say that for any speech in either house 
he shall not be questioned. How can any exception or 
proviso be read into this sentence by the court? .The pro¬ 
vision, all agree, was made in the public interest, not in the 
interest of the Senators. It was made in order that the 
Senators might be fearless in all they said in a speech on 
the floor. How could they be fearless if a court or jury has 
a right to decide that they had no right to say what they 
did because it was not pertinent? The declaration itself 
showing that the matter complained of is one in respect to 
which the court is forbidden by the Constitution to ques¬ 
tion the defendant, the court might well dismiss the case 
sua sponte; and is bound to do so when its attention is called 
to the fact by a motion. The court has no right to require 
the defendant to plead to such a declaration. To do so 
would be to allow him to be questioned regarding a matter 
as to which the Constitution has said he shall not be ques¬ 
tioned in any place other than the House where the words 
were spoken. There is no reason for any plea, for there 
is no fact that need be brought upon the record in addition 
to those disclosed by the declaration in order to show that 
the court is without authority to hear the case. All the 
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court needs is to read the declaration and then read the 

I 

Constitution, and its duty is plain. 

In Kilboum v. Thompson, 103 U. S. 168j the Supreme 
Court held that the members of the House were protected 
by this clause of the Constitution although the matter under 
consideration by the House was one entireljr outside their 
jurisdiction and that in attempting to deal with it they were 
unconstitutionally attempting to make! of themselves 
20 a court. That the House was dealing;with a matter 
which it had no right to deal wdth at ill would seem 
to be a stronger reason for holding the members liable in 
spite of the constitutional protection than the mere fact, 
if it was a fact, that the w^ords spoken w^er^ not pertinent 
to the subject under consideration. In th^ present case 
there is nothing to show that the matter then before the 
Senate, or the matter wdth reference to w’hich the words 
were spoken was one with respect to which the Senate had 
no right to inquire, act or consider; but eveii if it had been 
the Senators would have been protected undbr the decision 
in Elilboum v. Thompson. I 

A case like the present, in that it came before the court 
on motion instead of plea, is Dillon v. Balfoijir, L. R. 20 Ir. 
600, the reasoning of wrhich seems to this cburt unanswer¬ 
able. 

The cases cited by the plaintiff have been examined but 
are all distinguishable from the present, and if not are 
inconsistent wdth Kilbourn v. Thompson, shpra. 

WENDELL P. STAFFORD, 

Asso^ci^te Justice. 

Supreme Court of the District of Columbia. 

Friday, February 1", 1929. 

I 

Session resumed pursuant to adjournment^ Hon. Wendell 
P. Stafford, Justice, presiding. 

I 

I 

I 

Upon Consideration of the motion filed herein, to dismiss 
cause for want of jurisdiction, it is ordered that said mo¬ 
tion be, and the same is hereby sustained. 
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Wherefore, it is ordered that this cause be, and the 
same is hereby dismissed, and it is considered that 
21 defendant recover of plaintiif his costs of defense 
to be taxed by the clerk and have execution thereof. 

From the foregoing judgment the plaintiff notes an ap¬ 
peal in open court to the Court of Appeals; whereupon the 
maximum of an undertaking for costs is hereby fixed in the 
sum of One Hundred Dollars, with leave to deposit the sum 
of Fifty Dollars, with the Clerk in lieu thereof. 

Memorandum. 

February 13,'1929.—^Undertaking on appeal ($100) ap¬ 
proved and filed. 


Assignment of Errors. 

Filed February 13,1929. 

• **#«** 

The Court erred: 

1. In granting the motion of the defendant to dismiss the 
declaration for want of jurisdiction. 

2. In entertaining the motion of the defendant to dismiss 
for want of jurisdiction. 

3. In refusing to require the defendant to plead to the 
said declaration. 

WILTON J. LAMBEET, 

R. H. YEATMAN, 

GEORGE D. HORNING, Jr., 

Attorneys for Plaintiff. 

22 Designation of Record. 

Filed February 13,1929. 

• * # # m # # 

The Clerk will please include the following in the record 
of this cause on appeal: 

1. The Declaration filed June 4,1928. 

2. Motion to quash service of summons filed June 25, 

1928. 
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Memo.: Motion to quash service of procbss overruled 
with leave to defendant to plead in ten days, October 12, 
1928. I 

3. Motion to make Declaration more definite and certain, 
filed October 22, 1928. 

Memo.: Motion to require plaintiff to mafe Declaration 
more definite and certain granted to a certain extent, Oc¬ 
tober 26, 1928. 

4. Answer of plaintiff to motion to make Declaration 
more specific and certain, filed October 29, 1928. 

5. Motion by defendant to dismiss Declaration for want 
of jurisdiction, filed November 1, 1928. 

Memo.: Motion of defendant to dismiss forKvant of juris¬ 
diction granted February 1, 1929. I 

6. Memorandum opinion of Trial Justice, filed February 

1,1929. 

7. Judgment dismissing declaration. i 

Memo.: Appeal noted in open court, cost|bond fixed in 
the sum of One Hundred Dollars ($100.00) oil Fifty Dollars 
($50.) cash in lieu thereof, filed February 13,11929. 

8. Assignment of Errors, filed Febiiuary 13, 1929. 
23 9. This Designation of Record, filed February 13, 

1929. I 


WILTON J. LAMBERT, 

R. H. YEATMAN, 

GEORGE D. HORNING, Jr., 

Attorneys for Plaintiff, 


24 Supreme Court of the District of Columbia. 

j 

United States of America, 

' i 

District of Columbia, ss: \ 

j 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 23, both inclusive, to be k true and cor¬ 
rect transcript of the record, according tq directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 75511 at Law, wherein Howe P. 
Cochran is Plaintiff and James Couzens is I Defendant, as 
the same remains upon the files and of record in said Court. 
In testimony whereof, I hereunto subscribe my name and 





20 


HOWB P. COCHRA^" VS. JAMES COUZENS. 


affix the seal of said Court, at the City of Washington, in 
said District, this 7th day of March, 1929. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4934. Howe'P. Cochran, appellant, vs. James Couzens. 
Court of Appeals, District of Columbia. Filed Mar. 12, 
1929. Henry W. Hodges, Clerk. 


(6471) 
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IN THE I 

I 

I 

t 

I 

Court of Appeals!, Bis^trict ot Columtita 


No. 4934. 


Howe P. Cochean, Appellant^ \ 

I 

V. 

James Couzens, Appellee, 


BRIEF OF HOWE P. COCHRAN APPEARING IN 

HIS OWN BEHALF. 


When this matter came up in the Court| below my 
attorneys were unprepared, and, the decision went 
against me. When it came up in this Honorable Court, 
for some reason unknown to me, my attorneys, though 
instructed to argue the case, and having promised to 
do so, said nothing in my behalf. I therefore asked 
leave of this Court to be heard or to be permitted to 
file a brief in my own behalf, the latter ofj which re¬ 
quests was granted. I am very grateful fpr this op¬ 
portunity to present my views of the case, hoping that 
they may be of some assistance to the Couijt in arriv¬ 
ing at a decision of the case. I 





2 


The question involved arises out of a suit against 
Senator Couzens filed by me in the Supreme Court of 
the District of Columbia for $500,000.00, damages for 
slander. While the case is personal to Senator Couz¬ 
ens and me, it involves a much more important ques¬ 
tion,—whether or not a citizen of the United States can 
have his character defamed by one occupying the high 
position of a United States Senator speaking “unoffi¬ 
cially and not in the discharge of his olB&cial duties as 
a Senator and of and concerning a subject not then and 
there pertinent or relevant to any matter under inquiry 
by the said Senate.’’ In other words, will the courts 
permit such a Senator to slander a citizen gratuitously, 
without giving the citizen a day in court? 

A good name is worth more than riches, and yet the 
effect of the decision of the lower court is to refuse 
even to make the Senator file a plea in defense of the 
slanderous matter. Such a result surely was not in¬ 
tended by our forefathers. 

I am advised that the fact that the slander was mali¬ 
cious, and that the statements were false and were 
known to be false is not now before the Court, the case 
having gone off on a technicality; likewise that the 
fact that it is a cowardly act to make slanderous state¬ 
ments and then hide behind the cloak of privilege is not 
a proper subject of judicial inquiry, and further that 
the only question now at issue before this Honorable 
Court is whether or not the Supreme Court of the 
District of Columbia should have taken jurisdiction of 
the case to the extent of requiring the defendant to 
advise the Court by a proper plea as to whether he is 
relying on privilege or contends that the statements 
were not made as alleged with malice and unofficially. 

I understand that the questions in this case have 
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never been considered by the Supreme Cpurt of the 
United States, but that there are several American 
cases of good authority which support my position that 
the speech to be privileged must be official land in con¬ 
nection with some subject before the Senate. The 
speech of the defendant which is made the subject of 
my suit was not in connection with any matter then 
under inquiry by th 3 Senate but was a malicious at¬ 
tempt to seek to injure my character and | reputation, 
the Senator having conceived himself to be^my private 
and personal enemy. 

The briefs filed cite cases decided by the British 
courts and discussions of text writers who are without 

i 

authority to support their opinions. It seems to me, 
as a layman, that British cases or opinions of text 
writers should have no bearing on the decision of this 
case. The British form of Grovernment differs from 
ours, and the text writers are merely expressing their 
own personal opinions. The question before this Court 
should be decided on principles of justice, i 

It is my contention that: 

i 

1. The privilege granted by the Constitution is 
not absolute, but must be pleaded. j 

2. That in any event under the factjs set out in 

my petition the particular speech coijnplained of 
was not privileged. I 

If there is an absolute privilege guaranteed by the 
Constitution of the United States which privilege ad¬ 
mits of no exceptions, then the Supreme Court of the 
District of Columbia was right in refusing to take 
jurisdiction, but if on the other hand, the | privilege is 
not absolute and admits of so much as a sipgle except¬ 
ion, then the Court erred for at least ii must take 
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jurisdiction to see if this case is not one coming under 
such exception. 

The Constitution of the United States is a relatively 
short document, laying down for all time the course of 
action of a great nation. Such a document must of 
necessity be interpreted, and for that purpose the 
courts exist. Furthermore such interpretation must 
be in the light of reason and justice and with the intent 
of the framers in mind. 

That the privilege given to Senators extends only 
to speeches or debates made officially and not to unoffi¬ 
cial utterances which are not directed to anv matters 
before the Senate seems to me a necessary inference 
to be drawn from the Constitution. At least it is un¬ 
thinkable that the privilege can be held to exist irre¬ 
spective of all circumstances under which the words 
are uttered, affording protection as in this case to ut¬ 
terances made only to satisfy a cowardly desire falsely 
to defame the name of a private citizen who happens 
to be a personal enemy. I cannot believe that such was 
the intention of the framers of the Constitution nor 
that such are the conditions under which the citizens 
of this country now live. 

Surely, the Constitution was never intended to be a 
cloak behind which a vicious Senator could hide as a 
protection against defamatory words uttered in a 
speech but not in the discharge of his official duties as 
a Senator, and not in relation to any subject then un¬ 
der discussion by the Senate. I feel the Constitution 
should not be given an interpretation so at variance 
with principles of ordinary justice. 

If my charges against the Senator are true and, for 
the purposes of this case, we must assume that they 
are true, is it not a travesty on justice to permit such 
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a condition to exist without giving the injured person 
a chance to defend himself in a court of llaw and to 
recover for his injuries? I 

Is not the Constitution to be interpreted in accor¬ 
dance with principles of justice? If so, tliis is an in¬ 
stance where the justice should govern i[ather than 
mere words. I 

When the Constitution says that Senators shall not 
be questioned for any speech or debate, it ykust of nec¬ 
essity mean any speech in furtherance of d legislative 
purpose and not u defamatory speech made for a pur¬ 
pose personal to the Senator and not relative to any 
subject then pending in the Senate, To construe the 
Constitution otherwise would make the Senate not a 
place of high dignity, but a place where a Ifew vicious 
and unscrupulous men could give unlimited vent to 
their personal enmities without the slightest considera¬ 
tion or regard for the truth. I 

At the time of the framing of the Constitution, the 
Senate of the United States represented the crest of 
American intellect and character, but the | framers of 
the Constitution must have been aware of the ebb and 
flow of the tide of integrity and honor iri legislative 
bodies. They must have known that occasions would 
arise where a few vicious men might by a ;turn of the 
wheel of fortune come into seats in the Senate and 
that such men might and, unless curbed, wbuld use the 
cloak of privilege to hide behind, and in a: scandalous 
and cowardly fashion by false and malicious state¬ 
ments seek to avenge themselves against their private 
enemies whom they were afraid or unablej to meet in 
the open. I 

It is not to be presumed that the prpilege was 
meant to extend to such men in carrying oht such evil 
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designs. The privilege, I submit, must have been 
meant to cover speeches relating to the Nation’s busi¬ 
ness and not to private and personal quarrels or 
speeches made for no other reason than that the sup¬ 
posed cloak of privilege protected the falsehoods. 

This is the first action brought to challenge such con¬ 
duct. It is not conduct becoming to the ofiice of a 
Senator of the United States. It is not conduct gen¬ 
erally found in that body. It is not generally found 
because most of our Senators are too high-principled 
to attempt to use their office to abuse and vilify people. 
There are, however, a few who stoop so low as to use 
the Senate as an audience before which to air their 
personal abuses. The Senate should not be such a 
place. Only through a decision by your Court requir¬ 
ing the appellee to answer the present suit can such 
practice on the part of a few of the Senators be 
stopped. It would be to the public good to stop it. 

A matter somewhat similar to this came up but once 
before. In that case (Kilbourn v. Thompson (103 U. S. 
168)) the Courts took jurisdiction whereas in my case 
they have refused to do so. After the Courts took ju¬ 
risdiction a plea of privilege was offered and sustained. 
This Honorable Court itself took jurisdiction of the 
matter on appeal and in the end the case went before 
the Supreme Court of the United States. The Supreme 
Court while holding the plea of privilege applicable to 
that case, took pains to say that there were cases in 
which an exception could be made to the Constitutional 
privilege and that members of the Congress might be 
held legally responsible for their acts, the court using 
this language: 

‘‘It is not necessary to decide here that there 
may not be things done, in the one House or the 
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i 

i 
I 

other, of an extraordinary character, fori which the 
members who take part in the act majy be held 
legally responsible. * * 

It is respectfully submitted that the Supreme Court 
of the District of Columbia should have takep jurisdic¬ 
tion of the case, and required the appellee to plead to 
the declaration. 


Respectfully submitted, 

I 

Howe P. Cochban, 
Appellant. 

i 


I 

I 

I 

i 
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COURT OF APPEALS OF THE DISTRICT OF 

COLUMBIA 

i 

j 

January Term, 1929 I 


No. 4934 


Howe P. Cochran, Appellant 
vs. 

James Couzens 


———— 

! 

i 

BRIEF FOR APPELLEE 

STATEMENT OF THE CASE j 

The simple question to be considered by this court is 
whether or not the Supreme Court of the iDistrict of 
Columbia erred in refusing to take jurisdiction of a suit 
by the appellant against the appellee in which the appel¬ 
lant sued the appellee, a Senator of the United States (R. 
p. 4) for slander, charging that the appelleO made the 
statements alleged to be slanderous in the course of a 
speech on the floor of the Senate (R. p. 1$) and also 
charging that he, the appellee, was acting f‘unofficially 
and not in the discharge of his official duty/' i (R. p. 4.) 
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ARGUMENT 

I. The plain lans^uage of the Constitution of the United 
States prevented the Supreme Court of the District 
of Columbia from taking jurisdiction in this suit. 

It is respectfully submitted that the question before 
the Court as stated above is completely answered by the 
plain and unambiguous language of our supreme law, the 
Constitution of the United States. Article I, Section 6, 
of the Constitution provides— 

“for any speech or debate in either House, they 
(Senators and Representatives) shall not be 
questioned in any other place.” 

The language is so clear and unequivocal that “he who 
runs may read.” The word “any” is certainly all in¬ 
clusive. The word “or” is clearly disjunctive and not 
conjunctive. When the Constitution provides that a Sen¬ 
ator or Representative shall not be questioned other than 
by his own body with reference to a particular act, it cer¬ 
tainly requires no linguistic or legal construction to de¬ 
termine therefrom that no other body shall have jurisdic¬ 
tion of his person or the subject matter thereof for the 
purposes of such questioning. It is therefore respectfully 
submitted that but one conclusion can be reached, namely, 
that while this constitutional provision may be enlarged 
and liberalized as to its scope by judicial interpretation 
(as has been i done); it cannot be constricted beyond its 
obvious and certain meaning. 

It is therefore submitted that the question before the 
court is answered at the outset completely and conclusive¬ 
ly by the only meaning which can be placed upon the cited 
provision in the Constitution. The record showed that 
the thing complained of was a speech of a Senator of the 
United States on the floor of the Senate. The term in the 
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Constitution ‘‘any speech” must include any one of all 
speeches of whatsoever character on the floor of the Sen¬ 
ate ; and it must therefore follow that for that complained 
of the appellee could not be questioned “in any other 
place,” which obviously includes the Supreme Court of 
the District of Columbia, and it is submitted Ithat the 
court properly refused to take jurisdiction. | 

But while no precedent for the interpretation of this 
constitutional provision seems necessary in tb^ instant 
case, the scope of this provision has been enlarged by 
judicial interpretation. j 

I 

II. The origin of the constitutional provision is jfound in 
English precedent. | 

i 

! 

The guarantee of freedom of speech to our legislators 
in our Constitution may be traced directly td English 
origin. 

English Declaration of Rights. The English! declara¬ 
tion of rights confirmed in I William & Ma^, $ess. 2, C. 
2, reads as follows: 

i 

“That the freedom of speech and debates or 
proceedings in Parliament ought not to be im¬ 
peached or questioned in any Court or pl^ce out of 
Parliament.” I 

I 

I 

Articles of Confederation. The Articles of Confed¬ 
eration, Article 5, followed this provision as did several 
of the state constitutions. I 

Article 5 of the Articles of Confederation i reads as 
follows: I 

j 

i 

I 

i 

“Freedom of speech and debate in the legisla¬ 
ture shall not be impeached or questioned in any 
place out of it.” I 

i 

I 

i 

i 


I 

j 
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Constitutioiial Convention. On July 25th, the pro¬ 
ceedings of the Convention were referred to a Committee 
of Detail and the convention adjourned until August 6th, 
so that the Committee of Detail might have time to pre¬ 
pare and report the Constitution. Farrand, Records of the 
Federal Convention, Vol. II, page 128. 

Among the documents having to do with this Conven¬ 
tion and the work of the Committee of Detail was a 
document foimd among the Wilson papers in Wilson’s 
handwriting, but with emendations in Rutledge’s hand¬ 
writing. This provision read as follows, and so far as 
can be ascertained is the first time it was considered as a 
possible portion of the U. S. Constitution: 

“Freedom of Speech and Debate in the Legisla¬ 
ture shall not be impeached or questioned in any 
Court or Place out of Legislature.” (Farrand, 
Vol. II, 163, 166.) 

It will be nbted that this draft is almost an exact copy 
of the English bill of rights. 

On Monday, August 6th, the Committee of Detail made 
its report on the Constitution in which Article VI, Section 
5, read as follows: 

“Sect. 6: Freedom of speech and debate in the 
Legislature shall not be impeached or questioned 
in any Court or place out of the Legislature 
* * * (Farrand, Vol. II, page 180.) 

On August 10th, the Journal of the Convention shows 
that this provision of Section 5, of Article VI, was passed 
without debate. (Farrand, Vol. II, page 246.) 

After all the provisions of the Constitution had been 
approved by the Convention, the proceedings were re¬ 
ferred to a Committee of Style and Arrangement, which 
CJommittee as its title suggests was to rearrange the pro- 
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visions and improve the style to make the Constitution a 
finished document. (See Farrand, Vol. II, pag^ 565.) 

The report of the Committee on Style to thk Conven¬ 
tion shows a complete rearrangement of the Constitution, 
the provision with reference to freedom of speech and de¬ 
bate being now placed in Article I, Section 6 of the Con¬ 
stitution. The relevant section of Article I, Section 6, as 

I 

reported by the Committee on Style reads “and for any 
speech or debate in either House they shall not be ques¬ 
tioned in any other place.” This was the phraseology in 
which this provision was finally couched in the| Constitu¬ 
tion, it being adopted by the Convention in the form and 
in the article and section reported by the Committee on 
Style. 

Thus it is apparent that the present provision in our 
Constitution is but a slight evolution from the English 
declaration of rights and as pointed out in Kilboum vs. 
Thompson, 103 U. S. 168, at 201, we may look tb the com¬ 
mon law for its interpretation. 

III. Common law precedent renders case not one of 
ordinary privilege in law of slander; l^t one of * 
“absolute privilege” or jurisdiction. 

I 

Not only does the plain language of the Constitution, 
as has been pointed out, prevent the court from taking 
jurisdiction of this suit; but with equal force the common 
law removes the case from the realm of ordinary privilege 
in the law of slander and renders it one of whit is some¬ 
times known as “absolute privilege” or jurisdiction. 

The burden of the contention of the appellant is “that 
the court below erred in dismissing the declaration for 
want of jurisdiction and that the court shpuld have 
* * * * required the defendant to plead j his privi¬ 

lege” (Brief for Appellant, p. 15); and in this connection 
relies upon White vs. Nicholls, 3 How. 267. ilt is sub¬ 
mitted that this contention results from a confusion of or- 


i 
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dinary privilege (such as was involved in the case of 
White vs. Nicholls and in other similar cases, as for ex¬ 
ample where reports or petitions are made to executive or. 
legislative bodies or testimony is offered before courts 
and other tribunals) with the case where by supreme law 
it is provided that the privileged party shall not be ques¬ 
tioned before any tribunal other than the body of which 
he is a member, or as it is sometimes known “absolute 
privilege.” 

In shaping the fundamental law of England and in 
shaping the fundamental law of the United States, it was 
realized that it was absolutely essential to the protection 
of the subjects of a representative government to permit 
legislators in their deliberation the absolute privilege to 
speak freely and without fear of harm to their personal 
interests. Absence of such guarantees must of necessity 
seal the lips of those who would otherwise present facts, 
proven or alleged, upon which corrective legislation might 
be based. In such cases the framers of the fundamental 
law made the privilege with reference to statements abso¬ 
lute by permitting no other tribunal to take jurisdiction. 

The position of the law in this respect is well stated by 
the text-writers; 

The English text-writer Odgers makes the following 
comments in Odgers on Libel & Slander (5th Edition) 
p. 230: 

“There are occasions when it is for the public 
interest that persons should not in any way be 
fettered in their statements, but should speak out 
freely and fearlessly. In these cases the privilege 
is absolute; and no action lies for words spoken on 
such an occasion; the plaintiff can not be heard 
to say that the defendant did not intend honestly 
to discharge his duty; but maliciously availed 
himself of the privileged occasion to injure plain¬ 
tiff’s reputation. The immunity is complete, con- 
sequently a Statement of Claim which alleges pub- 
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lication on an occasion which is absolutely pHvi- 
leged may be struck out, (Law v. Llewellyn 
(1906) 1 K. B. 487), and the action disrnissed as 
frivolous and vexatious, (Burr v. Smitjh (1909) 
2 K. B. 306).” (Italics ours.) 

I 

Newell: Slander and Libel, 4th Edition, 1924,|page 388 
says: ! 

“It is in our country a great principle of con¬ 
stitutional law, and one which prevails iii favor of 
the members of every legislative assembly in the 
United States, that *for any speech or debate in 
either house members shall not be questioned in 
any other place.' This privilege, though; of a per¬ 
sonal nature, is not so much intended to protect 
the members against prosecutions for their own 
individual advantage as to support the i rights of 
the people by enabling their representatives to ex¬ 
ecute the functions of their office without fear of 
civil or criminal prosecution; and therefore it 
ought not to be construed strictly and confined 
within the literal meaning of the wordd in which 
it is expressed, but to receive a liberal and broad 
construction, commensurate with the design for 
which it is established.” 

Townshend on Libel and Slander, 4th Edition (1890) 
says at p. 325: 

“Legislative proceedings are privileged. It is 
obviously necessary to the efficient discharge of 
the duties of a legislator, that in the performance 
of those duties he should be allowed i unlimited 
license of speech, and be unfettered with any ap¬ 
prehension of being made responsible for the con¬ 
sequences of any utterances he may deem it fitting 
and necessary to make in his official capacity; ac- 
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cordingly we find it everywhere wisely provided 
that for what a legislator says as a legislator, and 
within the legislative chamber, he can never be 
challenged in any other tribunal than the body of 
which he is a member. This immunity enjoyed 
by the members of the British Parliament in vir¬ 
tue of custom and statutes is guaranteed to mem¬ 
bers of the State Legislature by State constitu¬ 
tions and statutes.” (Italics ours.) 

Cooper on Defamation and Verbal Injury, Edinburgh, 
1894, says at p. 126: 

Absolute Privilege, (a) The absolute privi¬ 
lege of persons in certain places and positions to 
speak absolutely freely. This has hitherto mo¬ 
nopolized the term absolute privilege, but it is no 
more absolute than the privilege people enjoy of 
speaking the truth. It is grounded on public 
policy, and it permits persons in specified posi¬ 
tions or places to speak absolutely freely, although 
their statements may be both defamatory and un¬ 
true. The effect of this kind of absolute privilege 
is to protect persons in the specified positions and 
places from any inquiry in the law courts as to 
whether what they have said in these positions 
and places ivas or was not defamatory. In conse¬ 
quence, if a party complains of any utterance of a 
person in one of these specified positions or places, 
the Court will refuse to allow him to proceed with 
his action. This privilege attaches to members of 
Parliament with respect to anything said in Par¬ 
liament.” (Italics ours.) 

Starkie on Slander and Libel (with American Notes by 
Wood, 1877) p. 290, in speaking of this privilege said: 

“In principles of public policy, the law allows 
the occasion and circumstances of the publication 



I 


I 



to supply an absolute and perern/ptory bp/r to an 
acticni of libel or slander in respect to kny such 
publication. No member of either House of Par¬ 
liament is in any sense responsible to a| court of 
justice for anything said in that house. However 
offensive the matter may be to the feelings, or det¬ 
rimental to the interest of any individual; for 
policy requires that those who are of the constitu¬ 
tion appointed to provide for the safety I and wel¬ 
fare of the public, should, in the execution of their 
high functions be wholly uninfluenced b^ private 
considerations. Accordingly, in such ceases (as 
has been asserted by a high authority) courts of 
law possess no jurisdiction. (Italics ours.) 


As is indicated by the statement of these text-writers, 
this privilege is so absolute in its nature that the courts 
have not only refused to take jurisdiction but have in¬ 
dicated that it was the duty of the court on its o'\im motion 
to deny jurisdiction, and that a judgment and execution 
entered on default in such a case would not be "^alid. 

This rule is clearly set forth in Dillon vs. Balfour L. R. 
20 Ir. 600 (1887) in which the defendant was i Member 
of Parliament and was sued for slander by reasbn of pub¬ 
lication made in the course of a speech in Parliament. The 
case came up on motion to stay the action. Question of 
the validity of the writ and the right to bring the action 
was squarely before the Court as is evident frop the fol¬ 
lowing statement from the opinion at page 611 1 


“Upon the whole, then we have arriyed at the 
clear conclusion, that not only were the words 
spoken in Parliament, but that the sole! speaking, 
which constitutes the cause of action in slander, is 
the speaking in Parliament. i 

“It being impossible to deny that an action for 
words spoken in a breach of the privileges of Par- 
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liament; we asked Mr. Nolan (plaintiff's attor¬ 
ney) whether, if it were admitted or clear, that 
the speaking sued for was a speaking in Parlia¬ 
ment, the Court could interfere upon motion, he 
answered that it could not, and contended that 

the defendant should be put to plead his privilege; 

* * * * ** 

The court held that not only was the defendant not re¬ 
quired to plead, but that if he had refused to do so a de¬ 
fault judgment against him would have been of no force 
and effect. The following is quoted from the decision at 
pages 615 and 616: 

“The question on the present motion, as to the 
count in slander, is therefore reduced to this: 
Ought we to put the defendant to plead in abate¬ 
ment? Such a plea need not aver the existence of 
the privilege; that is a matter of which we take 
judicial notice. The sole allegation in it would be 
that the words were spoken in Parliament; and, 
as I have already pointed out, it is the plaintiff's 
case that the words were so spoken. What then 
should we do? As to this. Doe d. Leigh v. Roe 
(8 M & W 579) affords an analogy. ♦ ♦ ♦ ♦ 

Test this case in the same way. Assume that the 
defendant shall decline to plead (and it is to be 
remembered that in the second action of Stockdale 
V. Hansard (9 A & El) The House of Commons 
there insisted on the defendant adopting that 
course) judgment by default can be marked, a 
writ of inquiry be sped, and execution issued for 
damages assessed, which must include damages 
for speaking in Parliament. Can anyone contend 
that their proceedings would be regular, or that 
the Court, in permitting them, would not be lend¬ 
ing itself to a commission by the plaintiff of a 
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br^ch of Parliamentary privilege? We are not 
prepared to adopt any such course. Whilst the 
Courts of law have, by a long series of memorable 
judgments, vindicated their right to determine 
the existence of such Parliamentary privileges as 
were involved in the legality of any actj, the sub¬ 
ject of consideration before them, there is no case 
to be found in which, when the court determined 
(as we do here) that the action was brought in 
breach of Parliamentary privilege, it so i&r forgot 
its duty as to fail to assert and give effect to that 
privilege, as if it were its own. ! 

*‘If, then, the writ remains as it now is, includ¬ 
ing the cause of action in slander, we are clearly 
of the opinion that it cannot be peifmitted to 
stand.” 

And finally the court held at page 619: 


“The writ and statement of claim must be taken 
off the file, and the plaintiff must pay the costs of 
the motion.” 


It is, then, well settled at common law that in the case 
of such constitutional provision, as the one which is now 
before this court, the question is not that of ordinary 
qualified privileges, which under the general law of slan¬ 
der must be pleaded, but is one of “absolute privilege” or 
jurisdiction. By the common law construction given to 
such provisions, it is the duty of the court, When it be 
known that the words complained of were so | uttered as 
to bring them within the provisions of the constitutional 
inhibitions, to refuse to consider or entertain the suit 
further. In the instant case when it became known to the 
court that the words complained of were uttered in a 
speech on the floor of the Senate, the bar to further in¬ 
quiry was established. 


i 


I 
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IV. Construction of Article 1, Section 6 of Constitution 
by the Supreme Court of the United States Pre> 
eluded I Court from Entertaining', Jurisdiction Re¬ 
gardless of Official Character of Speech. 

It is submitted that the decision of the Supreme Court 
of the United States, in Kilbourn v. Thompson, 103 U. S. 
168, interprets Article I, Section 6, of the Constitution so 
thoroughly and comprehensively that there can be no 
'question of the propriety of the action of the lower court 
in the instant case. 

In this connection reference is made to the contention 
of the appellant that even though the words complained 
of were uttered in the course of a speech on the floor of 
the Senate, in a regular session thereof, the allegation 
in the complaint that the words were spoken ^‘unofficially 
and not in the discharge of the official duties of a Sena¬ 
tor” was sufficient to require the court below to take jur¬ 
isdiction. In passing it should perhaps be pointed out 
that this allegation was an allegation of a mere legal con¬ 
clusion, the court obviously being the one to judge as to 
what were official duties or unofficial utterances of a Sena¬ 
tor of the Uhited States upon such facts as should appear. 
“The allegation of a conclusion of law raises no issue, 
need not be denied, and its truth is not admitted by a 
demurrer to the complaint containing it.” 21 Ruling 
Case Law, p. 440. The fact remains, however, that the 
words were uttered in a speech on the floor of the Senate 
in regular session, and by the decision of the Supreme 
Court of the United States in Kilbourn v. Thompson, 
supra, the constitution prevented jurisdiction regardless 
of whether or not the speech was lawful or unlawful, of- 
fidal or unofficial. In that case the plaintiif brought suit 
for false imprisonment against the Sergeant at Arms of 
the House of Representatives, the Speaker, the ^Clerk and 
a committee of Congress. The house had adopted a reso¬ 
lution for an investigation of a real estate pool, and the 

\ 
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relation between the Secretary of the Navy therewith. 
The defendant having been subpoenaed refused to answer 
certain questions and to produce certain papers. The 
house by resolution ordered the speaker to issue a war¬ 
rant, directing the Sergeant at Arms to take th4 plaintiff 
into custody for contempt of the house. Upon the plain¬ 
tiff’s refusal to answer the questions before tihe house, 
the house, by resolution, directed that he be placed in the 
common jail in the District of Columbia where he was 
kept in custody for several weeks. 

The defendants pleaded the general issue and a plea of 
justification, the members of the house alleging them¬ 
selves to have been a committee of the house i acting in 
that capacity. On demurrer to the plea the demurrer was 
overruled by the District of Columbia court ahd on ap¬ 
peal the Supreme Court held that the judgment for de¬ 
fendants should be affirmed. 

The court held that the action taken in imprisoning the 
defendant for contempt was unlawful and oiitside the 

authority of the House of Representatives, hvit that the 

( 

defendants as members of congress were protected by 
the constitutional provision thal for any speech or debate 
in either house they shall not be questioned m| any other 
place. 


On lack of authority of the House, the Coijrt said, p. 
200: 


‘‘We must therefore hold, notwithstanding what 
is said of the case of Anderson v. Dunn, that the 
Resolution of the House of Representatives find¬ 
ing Mr. Kilboum guilty of contempt aiid the war¬ 
rant of the speaker for his commitment to prison, 
are not conclusive in this case, and in fact are no 
justification, because as the whole plea shows, the 
House was without authority in the matter.** 
(Italics ours.) I 
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The Court further said (page 201): 

‘The House of Representatives is not an ordi¬ 
nary tribunal. The defendants set up the protec¬ 
tion of the Constitution, under which they do busi¬ 
ness as part of Congress of the United States. 
That Constitution declares that * * * ♦ ‘for 

any speech or debate in either House they shall 
not be questioned in any other place.* 

“Is what the defendants did in the matter in 
hand covered by this provision? Is a resolution 
offered by a member, a speech or debate, within 
the meaning of the clause? Does its protection 
extend to the report which they made to the House 
of Kilbourn's delinquency? To the expression of 
opinion that he was in contempt of the authority 
of the House? To their vote in favor of the reso¬ 
lution under which he was imprisoned ? If these 
questions be answered in the affirmative, they 
cannot be brought in question for their action in 
a court of justice or in any other place. And yet 
if a report, or a resolution, or a vote is not a 
speech or debate, of what value is the constitu¬ 
tional protection?’* 

The court also reviewed the English decisions at 201 as 
follows: 


“We may, perhaps, find some aid in ascertain¬ 
ing the meaning of this provision, if we can find 
out its source, and fortunately in this there is no 
difficulty. For while the framers of the Constitu¬ 
tion did not adopt the lex et consuetudo of the 
English Parliament as a whole, they did incorpo¬ 
rate such parts of it, and with it such privileges of 
Parliament, as they thought proper to be applied 
to the two Houses of Congress. Some of these we 
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have already referred to, as the right i to make 
rules of procedure, to determine the election and 
qualification of its members, to preserve order, 
etc. In the sentence we have just cited another 
part of the privileges of Parliament are made 
privileges of Congress. The freedom frpm arrest 
and freedom of speech in the two Houses of Par¬ 
liament were long subjects of contest between the 
Tudor and Stuart Kings and the HousC of Com¬ 
mons. When, however, the revolution of 1688 ex¬ 
pelled the last of the Stuarts and introdubed a new 
dynasty, many of these questions were settled by 
a bill of rights, formally declared by the Parlia¬ 
ment and assented to by the crown. I W. & M. 
Sess. 2. c. 2. One of these declarations is ‘that the 
freedom of speech, and debates, and proceedings in 
Parliament, ought not to be impeachecl or ques¬ 
tioned in any court or place out of Parliament.’ 

“In Stockdale v. Hansard, Lord Denman, speak¬ 
ing on this subject, says: ‘The privilege! of having 
their debates unquestioned, though denied when 


the members began to speak their mindfe freely in 
the time of Queen Elizabeth, and punished in its 
exercise both by that princess and hef two suc¬ 
cessors, was soon clearly perceived tb be indis¬ 
pensable and universally acknowledged. By con¬ 
sequence, whatever is done within the walls of 
either assembly must pass without question in any 
other place. For speeches made in Parliament by 
a member to the prejudice of any other person, or 
hazardous to the public peace, that member enjoys 
complete immunity. For every paper signed by 
the speaker by order of the House, though to the 
last degree calumnious, or even if it brought per¬ 
sonal suffering upon individuals, the speaker can¬ 
not be arraigned in a court of justice. ^ 

“Taking this to be a sound statenfent of the 
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legal effect of the Bill of Rights and of the par¬ 
liamentary law of England, it may be reasonably 
inferred that the framers of the Constitution 
meant the same thing by the use of language bor¬ 
rowed from that source.” 

It is possible to draw the inference from a quotation in 
appellant’s brief from Kilboum v. Thompson, supra, 
(Brief for Appellant, p. 30) that the Supreme Court in 
that case did not construe the constitutional provision 
here in question with reference to possible unofficial or 
illegal acts in the course of speech or debate. For this 
reason we supply the language omitted from the quota¬ 
tion appearing on page 30 of appellant’s brief, the omis¬ 
sion of which is indicated by the asterisks, as follows: 

‘Tf we could suppose the members of these 
bodies so far to forget their high functions and 
the hoble instrument under which they act as 
to imitate the Long Parliament in the execu¬ 
tion of the Chief Magistrate of the nation, or to 
follow the example of the French Assembly in 
assuniing the function of a court for capital 
punishment we are not prepared to say that 
such an utter perversion of their powers to a 
criminal purpose would be screened from pun¬ 
ishment by the constitutional provision for free¬ 
dom of debate.” 

Thus the Supreme Court did refrain from deciding 
that the freedom of speech or debate provision would 
protect members in a vote to execute the President of 
the United States, or others; but as previously pointed 
out the court did decide that even although a vote or 
report, or anything which might be construed to be 
included in the term ‘‘speech or debate” was illegal, 
unofficial or unlawful, nevertheless this provision still 
rendered its author immune from jurisdiction of the 
courts. 



Thus it is respectfully submitted that the! Supreme 
Court of the District of Columbia properly refrained 
from entertaining jurisdiction of this proceeding below 
on the basis of the language of the constitution stand¬ 
ing alone, on the basis of the common law 'and com¬ 
mon law precedents, and in the most favorable con¬ 
struction of the appellant's pleadings, on the basis of 
the decision of the Supreme Court of the United 
States. 

There remains only to consider the decisions relied 
upon by the appellant. 

V. Decisions of State Courts Solely Relied Upjon by Ap¬ 
pellants Are Neither in Point Nor Controlling. 

Coffin vs. Coffin, 4 Mass. 1 . The principal case re¬ 
lied upon by the appellant is Coffin vs. Coffin, 4 Mass. 
1. The facts in this case are as follows. Upon presen¬ 
tation of a motion in the Massachusetts Hou$e of Rep¬ 
resentatives authorizing the appointment of a notary 
public at Nantucket, the motion was laid | upon the 
table. After such action and after the house had taken 
up other business, the defendant crossed th^ house to 
a passageway within the walls of the house, and spoke 
to a member who was standing with several other gen¬ 
tlemen, and asked him from whom he secured his infor¬ 
mation upon which the proposed resolution^ was pre¬ 
sented. The member gave the name of Coffin and then 
pointed to the plaintiff who was sitting in |the house 
outside the bar, and said he was the gentleman from 
whom he received the information. The defendant 
then said: ‘‘What, that convict.” The meniber asked 
him what he meant, to which he replied, “Don't thee 
know the business of the Nantucket Bank,'1 referring 
to a recent bank robbery. The member rei^lies “Yes, 
but he was honorably acquitted.” The defendant then 
answered “That does not make him the less guilty, thee 
knows.” The plaintiff was not a candidate for the ap- 

I 
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pointment. ^Plaintiff sued in case for slander. De¬ 
fendant pleaded ‘‘not guilty” and also set up as a spe¬ 
cial plea in bar his privilege under the State Constitu¬ 
tion, which provided that “The freedom of delibera¬ 
tion, speech and debate, in either house of the legisla¬ 
ture, is so essential to the rights of the people, that it 
cannot be the foundation of any accusation or prosecu¬ 
tion, action or complaint in any other court or place.” 

The Attorney General intervened, submitting a reso¬ 
lution of the house, claiming that the constitutional 
privilege of members extended to “words spoken to 
any member within the walls of this House relative to 
a subject under their consideration either in their 
separate capacity, or in a convention of both branches 
of the legislature whether the member speaking such 
words addresses himself in debate, to the chair or de¬ 
liberates and advises with another member regarding 
such subject and were alone and exclusively cognizable 
by this house.” 

The Judge of the lower court declared to the jury that 
the facts did not maintain the issue for the defendant, 
and the jury gave verdict for the plaintiff. The case came 
up on motion for a new trial, based on exceptions to the 
correctness of instructions of the judge. 

The verdict was affirmed on the ground that the privi¬ 
lege does not extend to conversations of members of the 
legislature on subjects not before the legislature. 

The case of Coffin v. Coffin thus differs radically from 
the instant case in vital respects. 

First, it does not involve a speech or debate but only a 
private conversation between members. The United 
States Supreme Court in Kilboum v. Thompson, supra, at 
p. 203, in laying down the ruling law on this subject dis¬ 
tinguished Coffin V. Coffin in the following language: 

“The words were not delivered in the course of 
a regular address or speech, though on the floor 
of the House while in session but were used in a 
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conversation between three of the members when 
neither of them was addressing the chair.” 

I 

I ' 

And with the Coffin decision before it, thej Supreme 
Court laid down the rule that the Constitutional; provision 
governing speech and debate protected membejrs for ac¬ 
tion taken beyond their lawful powers. j 

Second, the defamatory words covld not ev^ be pre¬ 
sumed to have a connection with any official duty. This 
is pointed out in the decision at page 30. They accused 
the defendant, who was a private citizen and hot a can¬ 
didate for the office, with the commission oi a felony 
which had not the slightest relation to any subject before 4 
the House. 

In the instant case the appellee was speaking on the 
administration of the Treasury Department, methods of 
handling tax cases of citizens by the Departihent, sub¬ 
jects of vital importance to the Government of the United 
States, and in which he, as a United States Sehator, and 
the public, were obviously deeply interested (Ri. p. 5 to 8 
inc.). Upon the face of this record, the appellee was dis¬ 
cussing a public governmental question. Therefore, even 
under the decision of the Coffin case which gc^s far be¬ 
yond the rule laid down by the United States Supreme 
Court the plaintiff below had no case. 

Third: The wording of the Massachusetts state con¬ 
stitution is vague and general, requiring judicial inter¬ 
pretation, while the provision in the United Staies Consti¬ 
tution is as explicit and express as language can be made 
and applies to ‘‘any speech or debate.” 

Fourth: The plaintiff’s counsel in the Co^n case in 
argument conceded that “had the defendant spoken the 
defamatory words complained of, or even words more 
slanderous, if such can be conceived, in regular land order¬ 
ly debate, the constitution would have protected him.” 

(p. 16.) I 

The Coffin case therefore does not apply to the situation 
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presented in the instant case, and is clearly irrelevant. 
The Coffin case holds that even private conversations on 
subjects before the house are absolutely privileged, and 
only lays down the very narrow rule that slander uttered 
in private conversations, having no relation to any sub¬ 
ject pending, are actionable. 

Fifth: The Coffin case in its dicta holds the privilege 
applies to everything said or done, as a representative, 
in the exercise of the functions of that office. The 
court on page 27 says: 

‘These privileges are thus secured, not with 
the intention of protecting the members against 
prosecutions for their own benefit, but to sup¬ 
port the rights of the people, by enabling their 
representatives to execute the functions of their 
office, without fear of prosecutions, civil or 
criminal. I therefore think that the article 
ought not to be construed strictly, but liberally, 
that the full design of it may be answered. I 
will not confine it to delivering an opinion, ut¬ 
tering a speech, or haranguing in debate; but 
will extend it to the giving of a vote, to the mak¬ 
ing Of a written report, and to every other act 
resulting from the nature, and in the execution, 
of the office; and I would define the article, as 
securing to every member exemption from 
prosecution, for every thing said or done by him, 
as a representative, in the exercise of the func¬ 
tions of that office; without enquiring whether 
the exercise was regular according to the rules 
of the house, or irregular and against their 
rules. I do not confine the member to his place 
in the house; and I am satisfied that there are 
cases, in which he is entitled to this privilege, 
when not within the walls of the representa¬ 
tives’ chamber. 

It is admitted in the instant case that the appellee. 
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as a United States Senator uttered the words com¬ 
plained of in a speech on the floor of the United States 
Senate. Applying the test laid down in the Cbffin case 
page 29, he was acting, not as a private citizen, but as 
a United States Senator and was therefore Under the 
constitution not subject to the jurisdiction below. 

McGaw vs. Hamilton, 184 Pa. 108, 15 Pa. Sup. 181. 

The only other case relied upon by the defendant from 
a substantive standpoint is McGaw vs. Hamilton, supra. 
This was a case of trespass for slander based upon a 
statement made in a borough council meeting that 
plaintiff had lied in a certain legal proceeding, the re¬ 
mark being made when neither a motion v^as before 
the council, nor the plaintiff’s character or! qualifica¬ 
tions under investigation. Defendant hUd plead 
privilege and lower court entered compulsory nonsuit. 
The Supreme Court sent the case back for trial and in 
the second case cited above judgment was given for 
the plaintiff. 

This case is distinguishable from the instant case for 
the following reasons: 

First, it involved no constitutional limitation. The 
Pennsylvania courts were laying down a rulb of public 
policy based upon their interpretation of the common 
law, and in so doing modified the common! law rule. 
The case differs entirely from the instant case where 
the Constitution expressly defines and grants the 
privilege. 

Second, the words had no possible relevar^ to any 
government business or function. 

Third, the words were not uttered in a speech or debate 
but as the court worded it *‘in such informal,!not to say 
irregular discussion** that they were only I qualifiedly 
privileged. 15 Pa. Sup. p. 191. 

It is therefore respectfully submitted thbt the two 
decisions of the state courts upon which appellant bases 
his entire case, upon analysis furnish no basis for con- 
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eluding error in the action of the court below, because 
of their entirely dissimilar circumstances and the basic 
law upon which they were decided. It is further evi¬ 
dent that these decisions by their distinctions and dicta 
tend to support the position of the appellee that under 
the provision of the constitution of the United States 
and the circumstances as disclosed in the complaint, 
as made more specific, the court below properly re¬ 
fused to entertain jurisdiction in the instant case. 

CONCLUSION 

In conclusion, it is respectfully submitted that the 
plain language of the constitution, “for any speech or 
debate in either House, they (Senators and Represent¬ 
atives) shall not be questioned in any other place,” can 
not but mean what it clearly says, that a Senator is 
not subject to the jurisdiction of a court for a Speech 
made in the Senate whatever its character. If there 
were doubt, that doubt would be conclusively rebutted 
by the common law interpretation placed upon it and 
upon the constitutional inhibition from which it orig¬ 
inated. It is further submitted that the privilege cre¬ 
ated by the provision is absolute and prevents juris¬ 
diction; and that therefore the privilege need not be 
pleaded as in the case of ordinary privilege but must 
be recognized by the court in limine. Finally it is 
submitted that the cases relied upon by the Appellant 
do not sustain his position; and that the Supreme Court 
of the United States has already determined the issue 
as it was determined by the trial court herein. 

Respectfully submitted, 

Joseph E. Davies, 
Raymond N. Beebe, 
Attorneys for Appellee. 
Clarence E. Wilcox, . 

Arthur J. Lacy, 

Of Counsel. 




